
1 SIPPEL: se

110

2 situat on oyment decision,

3 s si I r went to Princeton

4 M went to Princeton. W went to s lace

5

7

8

9

10

else, Harva , wherever. So hires guy

cause wants Princeton.

MR. PHILLIPS: I y're

materially ivalent cons rations, y're

s larl situated, if a e

Harvard Pr ton I would s t

11 tween Harvard and Princeton

12

13

sn't matter

JUDGE SIPPEL:

P inceton, but I've tal

reo

I

to

dn't

Ie

to

went

16 MR. PHILLIPS: I 't either.

7 I ink y're all very smart when y

18 , Your Honor, but if refs not a material

19 st ction to cision, then s, Your

20 Honor, re's scr nation.

21

22

In our case, Your Honor, Comcast's

cision to restrict Tennis I is on

Neal R. Gross & Co., Inc.
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1 s si of ion. Comcast on is

11

2 s of e ion. Comcast's decision to

3 treat its own affiliates by giving

4

5

carr

s

of

to 3

to 20 Ilion s scr rs as

Ilion s scr rs is on is

s only here, Your Honor, only on

si of equation. Comcast's case would

8 cision about whe r or not to

9 str ion of Tennis vLlul.lllcl

10 rsuant to its May 2009 proposal. Y look

11 at s was re business

12

13

justification to

In 0

y

r to

?

ne

scrimination, Your Honor, can't just

5 look re though. You've to look at

16 cision on s si of se as

17 well and COIllUdre them.

18

19 've

In

to

r words, Your Honor,

is the test that y ly

20 to Tennis I to reject the 2009

21 proposal, on tever sis, if you Ii

22 se tests, if you Ii se tests to

Neal R. Gross & Co., Inc.
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1 Comcast's own s 1arly si af Ii

112

2 networks wou d they so have ss ?

3 Now at this in t , Your

4 Honor, unfortunately, I'm ing to start

5 tt o some of those

case. But I can tell

ci c

one of

s of

7 thi I can t to tell is you

8 r is eviucil\...-c The Tennis 1

9 on of case is not only not

10 to be y st , but 11 never

11 JUDGE SIPPEL:

1 please?

3 MR. PHILLIPS: Tennis 1

14

15

16

17

18

cision .in 2009 was not

b y stribute test will

show it's just not go to

in 0 into details of

test , Your Honor, I'm afraid I can't

19 i into ly confi ial

20

21

signated material

JUDGE SIPPEL:

reco

1 ri I just

22 want to sure, Tennis 1 say

Neal R. Gross & 'f Inc.
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Page 113

1 not b y distr cause of a

2 cision in 2009 that is to re se to

3 Tennis Channel on the t r,

4 is ri ?

5 MR. PHILLIPS: Yes, Your Honor.

6 Let me k up r a second. r all,

7 we're re r a r the ri r s

8 decision

9 Tennis

11 has ve

Comcast June of 2009 to reject

l's sal to y to

limi premium rts t r,

restric str ion and r

rs must an extra $5 or so,subscrwhi12

10 move it from

13 to move it down to a more y

14 distr t r as Comcast's owned wholl

15 '.-L,ulul'.-ls, eluding Golf 1 and

16 Versus are t Those channels are

17 distributed on b st, on nearly

18 b st poss le tiers, nearly all of

19 Comcast's ewers, so rox ly 20 million

20 rs. Tennis 1, as sed to

21 Golf 1, is 1 ted to less than 3

22 llion rs on rts tier.

Neal R. Gross & Co., Inc.
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1 JUDGE SIPPEL: 0 , now let me

14

2 ask s stion just r clarification.

3 Does not Comcast a third sports ?

4 MR. PHILLIPS: It s several

5 rts channels in it owns equity

6 interests, Your Honor, we'll to all of

se. There's Bas 11

8 Hockey 1, rticular. se

9 Is also, as I'll t into, are relevant

10

11

to

Honor,

s te

cause

nation.

tt

I'm hesitant, Your

to the facts 'm

12 concerned may conf ial rmation.

3

4

17

18

JUDGE SIPPEL: I'm just looking

r r broad-bru roa reo You

sed heavily on Versus Golf. And I

an 's all r rs 've

s t I'm not heari too

se others.

19

20

MR. PHILLIPS:

JUDGE SIPPEL:

If I

I'm just ous as

1

22

to I'm not

rs?

ari too mu about

Neal R. Gross & ., Inc.
202-234-4433



1

2 pro

MR. PHILLIPS: Let me t

on this, Your Honor. Now

to

're i

115

3 to , Your Honor, some incontrovert e

4 of scr.J-lll.J-.llU ion whi I just went over

5 in ssi You're goi to r ce

6 shows that re ct t Comcast

7 affiliated channels, Comcast e network,

8 str r, in t, rna s sure that

9 Versus, for CAcuu.jJle r ts b distr ion

10 because Versus s contractual clients.

11 is incontrovertible.

12 You're to ar r in

13 r Comcast, or r

14 1 placement. I 1 re in

1 . C. , I unders re in D. C. ,

16 The Golf Channel Versus are on

17 Channels 11 7 . I ink Tennis Vl.lClll.llcl

18 is on Channel 35 out of 736. Well,

19 ously, 1 placement is an rtant

20 thing. One of cIa we've is

21 re's discrimination on sis.

22 '11 hear, Your Honor, is

Neal R. Gross & Co., Inc.
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1 t, Comcast, the cable str tor,

116

2 fact, help Versus and Golf I

3 Ie I placement, next 0

4 the ki of rts ,-uu-uu,-_ls, ESPN.

5

6

7

8

9

10

11

12

13

But I'm not to cus on

r now, Your Honor, I'd like

to focus on, in , is issue in

rticular in is case i is 2009

of r Tennis I June 009

rejection of t of r Comcast re

Tennis s to moved to a more

broadly str tier at a certain rt.

I'd Ii to go r a

1 little bit of sto , Your Honor. Your Honor

15 already know is, just if I The

16 Golf '-llullllcl and Versus were in

17 1990s. Comcast had owners interests n

18 sho ly a er ir now

19 lly owns Golf Channel was

20 st t of its foundi

21 indeed, is is , Comcast

Golf Channel a narrow tier to a mu

Neal R. Gross & Co., Inc.
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1 more str t r in 0 r to

117

2 it, n 0 r to t to save the

3 because it was ring where it was in

4

5

restri tier.

Tennis 1, client, had

a rent start. It sta in 2003 as a

7 small, network. it sought and

8

9

ined distr

from some of

ion re

major str

early days

ors and over

10 t it inves in its company. It s

11

12

in its p

r it inves

it invested in

13 p Over the next

14 to invest heavil

5 h definition I won't

16 lic nature of this scr

17

18

lIars that it

definition and in

s

creas

19 rights, but suffice it to say generally, it

20 investments in its quality

21 ri s it a l , so so as

22 r deals took place r str ion

Neal R. Gross & C ., Inc.
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1 o r str rs, str rs

118

2 ized its lit

3

4

distr it mu

Comcast,

more b

r, -

y than Comcast.

5 JUDGE SIPPEL: Can give me an

e Ie of some of se st rs?

7 MR. PHILLIPS: Per ct '--L>,u-u'.l:-'les,

8 Your Honor, AT&T which is

9 automatica ly ing to ; recTV,

10

11

re I

Verizon,

I eve is at

re it is in a much more

;

12 si ficant Di Network, re it

13 is si ificantly str ted. Even one of

MSOs, Cox, it's str to on

15

6

17

rts tier. But it's a

entertainment tier, it's

Comcast's narrow premium

rts t r, an

more b

rts tier.

18 JUDGE SIPPEL: What are se

19

20 at

r s re rr

?

to? ke

of

have AT&T

?

21 MR. PHILLIPS: Of subscr rs

2 to the service, to its Ie s scr rs.

Neal R. Gross & Co., Inc.
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1 JUDGE SIPPEL: To its universe?

2 MR. PHILLIPS: Yes. To e

3 who Ie tel sion from them.

4 JUDGE SIPPEL: I underst

5 rts call them e s. I 't know why,

6 y call them e s.

MR. PHILLIPS: I a

con sed wi and I 't if I'm

suppos to tell it or not.

JUDGE SIPPEL: No, you're

ve much. So it's

of total -- okay, t

MR. PHILLIPS: Your Honor,

9

8

13

12

11

10

14 you'll ar testimony about this rts

15 from Mr. Solomon t ion

16 rs and about y've i broad

17 stribution in last ars as other

18 distributors come to realize the va

19 lity P sition.

20 For e, Tennis 1, as of

21 2008, a i the last of r major

22 tennis tournaments. It now s ri s to

Neal R. Gross & Co., Inc.
202 234-4433



1 si ificant s, to air si ificant parts of

120

2 all r major tennis tournaments, u.s.

3

5

, the Australian

Wimbl

JUDGE SIPPEL:

Fren

I can see on

6 b st, you , I crank it up I ta

7 those it ears eve , I

8 can t U.S. lieve le

9 I can get on a b st station.

10

11 You can t

MR. PHILLIPS: Yes, Your Honor.

finals of those.

2 JUDGE SIPPEL: , I see.

13

14

5

16

17

18

19

MR. PHILLIPS: But rest of

20 f 's one of the Is we're

21 to reo We less st tion.

22 Tennis ,--,uu.uuvl not only

Neal R. Gross & Co., Inc.
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1 inves and high finition tel sion

121

2 most rtant about rts

3 television, Your Honor, as from

4

5

6

7

8

9

10

p ous t s we've here is wi event

of

t, Your

it's

event

11 p ng it does is of such high Ii

12 it is, in fact, y ce it to

13 b ast ESPN NBC is fu r

14 testament.

15 The Tennis "~,u,~l, as I said, it

16 start in 2003. It ing str

17

18

on

to

narrow rts tier Comcast rsuant

contract we 't cIa refs a

19 contract olation in 2005. it

20 continued to invest evolve

21 finally a r it finished rollout of

22 HDTV it had tten ri s to all r

Neal R. Gross & Co., Inc.
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1 of the major tennis tournaments, some of

122

2 r s, not fi Sf in May of 2009, it

3 or in early 2009, it c

4 t had come to roa Comcast cause it

5 case r b r

6

7

distr tion was

So in 2009, a r a few

8 preliminary meeti and tel calls t

9

10

11

12

13

set up a meeting, there was a meeti

Comcast ilade a in whi client

I lieve Mr. Carroll's 1

att f in ch Tennis 1

execut s of to cut ir license s

4 stantially in return for b r

15

16

st tion.

It was a really 1, as Your

17 Honor 11 hear we're pr e sess on.

18 Because re were s i cant cuts. And

19 wi reveali se numbers, se cuts

20 Tennis 1 r less on a

r cr r sis, on an sis,

22 on sis, Golf Channel

Neal R. Gross & Co., Inc.
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1 Versus.

2 InCieE~a, it was alre less

123

3

4 less so

a mult le, but it came far

you took proposal May

5 2009.

6 A later, v,-,,",~ust decli

7 that of r. y never gave a counter of r

8

9

10

11

12

13

0 r to at Tennis Channel 11

r to go to i dual s tems

seek rther str ion, ri

Tennis 1 a had, but cause

cis ions were made centrally, it never

e to gain any traction on it.

14 So Tennis v11o.1.111<:;1

5 remains in the vast majority of Comcast

16 stems a country. Tennis

17 Channel str on a small

8 rts tier r which scribers must an

19 extra $5 every It's distr to

20 roximately 3 million s scr rs. The Golf

21 Versus, contrast, are

22 distr y throughout count

Neal R. Gross & Co., Inc.
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1 Comcast to its 11 owned s tems

2 from t from Comcast in, ,

3 Phil ia, it is str d to ve hi 1

4 t level rox tely 20

5 Ilion as s to 3 Ilion.

re's no spute t se rs, Your

Honor, about the de role of is rity

8 of treatment.

9 Now I want to come ck to I

10 call scr natory equation re cause

11 re is matters is when you hear from

12 Comcast tnesses, rationales are

13 given r rent treatment. Now

1 r purpose of lanat re, you'll

15 my writi , Your Hono

16 JUDGE SIPPEL: s, are

1 Easy to follow. k Ve

18 easy.

19 MR. PHILLIPS: Okay. In 0 r to

20 r se justifications omcas

21 of rs r ma is cis ion of

22 scr ion, can't jus look at

Neal R. Gross & Co. , Inc.
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1 cision on Tennis VLlul.ll1vl. You also

125

2 to look at cisions reo Now some

3 of justifications that are of

4 rticularly Comcast rts were

5 were never consi t

6 reVs no evidence were consi red.

7

8

9

10

11

12

13

14

5

16

Mr. Bond, who

't cons r it. So wi

admits he

se sort of

17 e test is ve rtant to Comcast.

18

19

JUDGE SIPPEL: Whi

ion are we on?

side of

20

21

MR. PHILLIPS: We're tal

Tennis Channel.

first

22 JUDGE SIPPEL: , so we're on

Neal R. Gross & Co., Inc.
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W si

MR. PHILLIPS: Comcast s stell

te test. Let

rasee test is

ils1

whatla

Tennis

me

5 Comcast s look, Versus and Golf were

6 founded and carri in 1995. It was a far

7

8

9

10

1

3

14

f rent universe and t 1995. It was

r easier in 1995 to str ion.

Factually, I 't k true. We can

into t, t tis just ta it r

it is r a se 995 test.

Tennis 1 't come a until 2003

Comcast in 2005. Acco to Comcast,

rna t had cons ide ly.

15 And Mr. Carroll and his colleagues

16 11 ve strenuously tell Your Honor

7 is test, 1995 matters.

8 JUDGE SIPPE : That's ei years,

MR. PHILLIPS: Yes, Your Honor.

ri ?

tis ei ars, y' 1 tell s

22 test matters a lot, it snit,

Neal R. Gross & Co., Inc.
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1 Your Honor. s it no 1 It

127

2 snit ly Comcast owns 1

cause if we ta Bas 11 1, Your

4 Honor, Bas 11 1 is a new network

5 in 2009. Comcast an owner

6 interest in The Bas 11 1 when it

7 launched in 2009. This wasn't 1995. s

8

9

wasn't even 2005.

So a

It was a

r Comcast

r , 2009.

ires

10 owners interest in Bas 11 1,

11 ss re it ts On its

1 tal classic tier rox tely 50

13 rcent of Comcast subscr rs, not on

14

15

rts t r. Comcast owns an

Let's also look

rest.

Hockey

16 Channel, Your Honor. Hoc y Channel was

17 Ii Tennis 1, off on rts

18 tie us, 1 rts tier r

19 ars, until in 2008 Comcast

20 tely 15 rcent ownersh terest in

21 Hoc 1. Guess

22 it bought 15 rcent owners interest?

Neal R. Gross & Co., Inc.
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1

2

3

4

1 8

Guess ately rea r,

Your Honor? Hoc y Channel

dist t on Comcast to that b y

distribu tal classic tier reach 10

5 Ilion Comcast s sc rs.

So y s 199 is

7 reason or was a reason t Tennis

8 1 fails test, t Ii the woman in

9 my ti aI, woman who came in r

10

11

job,

re

is is a test

cause if it

doesn't get

, you wouldn't f

ied

12 Hoc 1 and The Bas 11 Channel whi

3 Comcast owns rest in

stributed.

y

15 JUDGE SIPPEL: I guess 're

16 s really -- I 't want to words in

17 your mou it sounds like sa

18 y were seball and y were

19 just a itrarily assi the rable

20

2

distr

was a

tion tie ?

MR. PHILLIPS:

trary, Your Honor.

I 't think t

think it was

Neal R. Gross & Co., Inc.
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1 cause Comcast s an ity interest in it.

129

2 y an ity interest --

3 JUDGE SIPPEL: That's a itra

4 sense refs no I it business

5 interest.

6 MR. PHILLIPS: Your Honor, when

take a I on small tier you

8 move it to a much b r tier, channel

9

10

comes

distr ion.

more va Ie. It gets increas

11 JUDGE SIPPEL: I unders

12 MR. PHILLIPS: It ts increas

13 rtisi s. Comcast res a rtion

14 of va when it moves a I which

15

16

17

18

19

it owns an equity interest narrow

tier to a much more y st tier.

Tennis is not on t

widely str tier Comcast doesn't

own value in it, reason I

20 this out is I call it the date test, Your

21 Honor, is cause it's appli re, but it's

22 not I re.

Neal R. Gross & Co., Inc.
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1 Let's talk about ano r test,

2 is cost nefit test. i some

3 of se r tests I've mentioned i were

4 sort of up a r t, refs no

of 2009,

in June

lied. Mr.

re isnefit test

y were ever

it

cost

ce

ce

8 emem.ber last t

9 testifi, testifies quite clearly

10 100 d at Tennis lIs

11 p sa it was just too

12 expens It was ing to increase

license s Comcast would

14 Tennis Channel si ificantly, thout

5 corresponding fit to offset se

6 s. And that's Mr. s testif

17 in s sition and '11 r h testi

18 too,

19

20 little gi

21 want to

22 try to do

I'm l to be t on is

rly, Your Honor, because I 't

to rs so I'll

s t

Ne R. Gross & Co. , Inc.
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1 SIPPEL: That's fine.

131

2

3 cost

MR. PHILLIPS: If you app

t test, if you look at it,

4

5

6

7

8

9

10

11

numbers r Tennis 1 r

e s that we in 2010

oak at that number, look at

well, 's the r Golf Channel

Versus, Your Honor? were se

numbers of the es y would to

pay in same r r Golf 1

Versus as sed to Tennis l?

12 Well, suffice it to s

13

4

5

it's

r

ng number,

times what

Tennis Channel

r Golf Channel

would to

for Versus, it's

6

17

times plus

for The Tennis 1.

y would to

18 JUDGE SIPPEL: Are Versus

19 Golf, are y 11 owned subsidiaries? Are

20 y 11 Comcast?

21 MR. PHILLIPS: Yes, Your Honor.

2 JUDGE SIPPEL: Well,

Neal R. Gross & Co., Inc.
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1 2

could it cost more?

MR. PHILLIPS: Well, Comcast Ie

pays Comcast ng.

JUDGE SIPPEL:

MR. PHILLI Fees r

JUDGE SIPPEL:

MR. PHILLIPS: t's an account

ent , Your Honor. But it s cost more.

JUDGE SIPPEL: Does it really make

a f rence if it's all l

8

7

9

6

2

5

1

4

3

10

11 ult ly to the same pot?

12 MR. PHILLIPS: Your Honor, it

13 s a dif rence in terms of

4

15

1

7

18

19 '1 r is Comcast will mainta

20 that tries to maintain a ve strict line

21 c Ie si the

22 si , the network si o rs, so

Neal R. Gross & 0., Inc.
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1

2

doesn't alate Section 616, cause se

133

3 JUDGE SIPPEL: If I buy a re of

4 Comcast stock fa id I won't --

5 (Laughter. )

I retire --

JUDGE SIPPEL: At st not until

8

9 Honor, I

MR. PHILLIPS: Actually, Your

k lawn some, but I can't sell

10 it.

11 JUDGE SIPPEL: That's r ct y

12 rs L-ullu.uLle. the prices aren't --

13

14

5

out.

MR. CARROLL: Real

(Laughter. )

rences are

16

17 Be ve , ve

JUDGE SIPPEL: Be ve

careful.

care 1.

18 MR. PHILLIPS: I am impress

19 the r sh s ss lings.

20 JUDGE SIPPEL: Let me ask

21 is, You own some stock of '-'VlllC--US t,

22 is it you own? is public

Neal R. Gross & Co., Inc.
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1 looking to r t value, stock value?

134

2 MR. PHILLIPS: Your Honor, I 1

3 con ss I 't Comcast r

8

9

10

11

1

co rate structure s. But I 't really

ink stock va of st is at issue

reo 's at issue re is mu s

Comcast rge r str ion of

b is distr ion of networ t

it owns interest in, r no ity or

majori interest or lly owned, versus

mu t it r networ t it

snit own. I k is really

13

14 a

ta

str

t of Section 16

or cannot discr

n it tal

nate on sis

1 of affiliation or on sis of non

16 affiliation.

17 JUDGE SIPPEL: That's

18

19

20

1

1

sa

sa

MR. PHILLIPS:

JUDGE SIPPEL:

's

in, I 't want

22 to at a rse on is, but I nk

Neal R. Gross & Co., Inc.
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1 I'm goi out to Y stock a I retire

135

2 I want to Tennis Channel stock,

3

4

y issue stock?

MR. PHILLIPS: y're not

5 publicly t , Your Honor.

6

7 em

JUDGE SIPPEL: 0

reo

, so I've a

8 r. )

9 JUDGE SIPPEL: I can't t stock

10 from The Tennis 1.

1 MR. PHILLIPS: Well, Mr. Solomon

12 is goi to testi re a little bit later

13

14

s morni

JUDGE SIPPEL: 's okay, let's

5 assume they are. All , for is

16 pu se let's assume that yare. Ire

17 at let's s 25 I can t ir

18 financial statements t a

19 as to how y reach se rs

20 in the b sense. y're l to have to

21 a -- Ire not i to to a

22 rent Ire just one
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